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Convicts Find DNAÂ Tests to Be Tough Sells To 
Judges

June 15, 2005
By Bill Moushey, Pittsburgh Post-Gazette

From the time he was implicated in the 1988 
murder of Noreen Malloy at a McDonald's 
restaurant near Kennywood Park, Drew 
Whitley has professed his innocence. Now, 
he says, modern-day DNA analysis of hair 
found at the scene would prove it. 

John Dolenc claims he didn't kill his 
estranged wife near her Mt. Lebanon 
apartment in 1975. DNA tests of blood 
splatters found near her body could 
exonerate him, too, he says. 

The Allegheny County district attorney's 
office recently agreed to DNA tests in Mr. 
Whitley's case after a protracted legal battle, 
but it continues to fight Mr. Dolenc's request, 
which is now before the Pennsylvania 
Supreme Court. 

These two cases are among 15 filed in Allegheny County under a 2002 law aimed at making 
it easier for people sentenced to life in prison or death to test their DNA against physical 
evidence, using techniques not available when their cases were tried. The law says all they 
have to do is to show a judge that DNA tests could prove their "actual innocence." 

But even though the law has produced one celebrated exoneration in Allegheny County and 
DNA tests have freed more than 160 wrongly convicted people across the country, these 
two cases show how difficult it remains for inmates to persuade prosecutors and judges to 
conduct DNA tests on past crimes in Pennsylvania. The difficulty hinges on whether a DNA 
test definitely "would" or just "could" prove innocence. 

An investigation by the Pittsburgh Post-Gazette and the Innocence Institute of Point Park 
University found that forensic evidence was critical in the trials of both Mr. Whitley and Mr. 
Dolenc and that flaws in both trials raised additional questions about their convictions. 

Two schools of thought

Thomas Doswell, of Homewood, was released in August after spending nearly 19 years in 
prison on a rape conviction. His case was crystal clear. 

Semen had been collected from the victim, but DNA tests were not available when the crime 
was committed. After years of appeals, Mr. Doswell's DNA was tested against the semen. 
They didn't match, so he was freed. 

The 2002 law mandates that judges authorize DNA testing of past crimes in cases such as 
Mr. Doswell's, where tests obviously would be definitive. But what if a DNA test simply might 
prove definitive, or might raise only considerable doubt about a guilty verdict? 

The state Supreme Court has been deliberating these questions in the Dolenc case since 
June. 

One school of thought says DNA tests should be conducted even when there is a small 
chance they could prove innocence. The other school says that to avoid rearguing countless 
cases, tests should be ordered only when it's almost certain they would prove definitive. 

"If there's a chance that it could prove someone innocent, why would the commonwealth 
contest it?" asks Pittsburgh lawyer Scott Coffey, who represents Mr. Whitley, Mr. Dolenc and 
another man who lost an appeal seeking post-conviction DNA testing. 

From his perspective, prosecutors contest post-conviction DNA tests for many reasons, 
including the cost, up to $1,000 per sample. 

From the perspective of the Allegheny County district attorney, the Doswell exoneration 
called for a more open mind in supporting some requests for post-conviction DNA testing, 
but not all. The distinction is clear in its different treatment of the Whitley and Dolenc cases. 

In the case of Mr. Whitley, the district attorney eventually approved DNA testing of hairs 
found in the killer's face mask and hat, which probably would prove whether Mr. Whitley 
committed the killing. 

Mr. Dolenc wants to test 79 blood spatters, but even if his blood does not appear among 
them, it wouldn't "prove actual innocence," first assistant district attorney Christopher 
Connors said. 

Mr. Dolenc argued that there was the possibility that someone else's blood, besides that of 
his estranged wife, would show up, which would strongly suggest another killer. 

Judges have been divided on the Dolenc case, as well. 

Allegheny County Common Pleas Judge Donald Machen approved DNA testing, saying the 
jury might have decided differently if it had known exactly whose blood was found at the 
scene. 

But Pennsylvania Superior Court reversed his order, agreeing with the district attorney that 
simply lacking evidence of Mr. Dolenc's presence would not prove his "actual innocence." 

The case is now in the hands of the state Supreme Court. 

In the meantime, Sen. Stewart Greenleaf, R-Montgomery, the main sponsor of the post-
conviction DNA law, plans hearings early next year to see if amendments are needed. His 
goal, he said, is to make sure that every eligible prisoner can get access to DNA testing. 

The murder of Noreen Malloy

The events that left a bright 22-year-old woman dead and Drew Whitley's life forever 
changed began on a summer night in 1988 when Noreen Malloy and her late-night staff at 
the McDonald's restaurant near Kennywood Park finished cleaning up at 2:45 a.m. 

Ms. Malloy sent one employee to the parking lot to make sure it was safe for the others to 
leave. Jerome Wilson, who had worked at the restaurant for two days, was waiting outside 
the back door to start his 3 a.m. shift. 

As the employees emerged from the building, a tall, black man wearing a beige trench coat, 
a dark nylon stocking mask and a felt hat darted from a stairwell holding a gun and shouting, 
"Don't move!" 

He grabbed Ms. Malloy by the neck, demanding the "money bag." 

"I don't have a bag," the frightened woman cried. The gunman fired into the air, causing the 
others to flee. 

She pushed herself away and tried to get into her car. The gunman shot her in the back, 
grabbed her purse and fled through the vast Kennywood parking lot, leaving Ms. Malloy 
dead. 

In the parking lot, police found the hat, the coat and the mask, all loaded with fragments of 
hair. They also found two .25-caliber shell casings, a tennis shoe footprint and two Newport 
cigarette butts. 

None of the witnesses could identify the killer. 

A suspect is identified

Police eventually found a witness in Mr. Wilson, the new employee, who had said an hour 
after Ms. Malloy's killing that he had looked directly at the assailant from a distance of 3 feet 
but did not know who he was. 

Twenty-six hours later, after repeated interrogations, Mr. Wilson named Drew Whitley as the 
killer, according to a police report. He said he recognized Mr. Whitley, who lived near him, 
from his long face, his voice and his pigeon-toed stride. 

Mr. Whitley was known as a con artist, but few around his home in Monview Heights in West 
Mifflin considered him dangerous. He said he had never met Mr. Wilson. 

The day of Ms. Malloy's killing, Mr. Whitley was scheduled to appear for a preliminary 
hearing on a charge of theft by deception. He said he dropped his son off at his mother's 
house that night and returned alone to his apartment. 

Mr. Whitley was jailed the next day on a technical parole violation for not reporting the theft 
charge within 72 hours. He has been locked up since. 

Mr. Wilson's story contradicted so much evidence collected in the aftermath of the Malloy 
killing that police did not immediately file charges against Mr. Whitley, but they compared 
hair and fingerprints collected at the scene with those of Mr. Whitley. Nothing matched. DNA 
testing was not available at the time. 

Six months later, Gary Starr, a double-murderer on death row, said Mr. Whitley had 
confessed to the Malloy killing in a conversation at the State Correctional Institution 
Pittsburgh. 

Mr. Whitley said he had never met Mr. Starr, and penitentiary records show that Mr. Starr 
was isolated on death row and would not have had access to Mr. Whitley at the prison. 

Within a year of Mr. Whitley's trial, Mr. Starr's death sentence was reduced to life in prison, 
although he had claimed prosecutors promised him nothing in return for his testimony. Mr. 
Starr has not responded to letters seeking comment on the Whitley case. 

On the witness stand, Mr. Wilson was the only person at the scene of the crime to identify 
Mr. Whitley as Ms. Malloy's killer. 

But he was unable to keep straight whether the assailant held the gun in his right or left 
hand, whether his trench coat was long or short or whether he was wearing gloves. At one 
point, Mr. Wilson said the killer wore a straw hat, not a felt hat, and he mischaracterized its 
size. 

Mr. Wilson could not say where Mr. Whitley lived in relation to him, or when he had last seen 
or spoken with him. 

One piece of evidence which damaged Mr. Whitley's case was a speck of blood found on 
one of his tennis shoes which was of the same type as Ms. Malloy's. Mr. Whitley said the 
blood came from a cut his son had suffered the previous day, and it has never been tested 
further. 

Trial and error

Dorothy Menges, then a criminalist with the Allegheny County Crime Lab, testified that hairs 
from the crime scene had "many, many overlapping characteristics" to those of Mr. Whitley, 
but under questioning from Judge Walter Little, she backed off: 

"You can't say hair came from Whitley?" the judge asked. 

"No," replied the crime lab manager. She also acknowledged that saliva from two Newport 
Light butts found at the scene did not match Mr. Whitley's, nor did saliva taken from the 
killer's stocking mask. 

During closing arguments, Assistant District Attorney Nicholas Radoycis pointed to the hairs 
in the mask and hat as strong evidence of Mr. Whitley's guilt. Mr. Whitley's attorney told the 
jury that the hair evidence was obviously inconclusive and that no physical evidence linked 
Mr. Whitley to the crime. 

Mr. Whitley was convicted of second-degree murder, which spared him the death sentence 
but condemned him to life behind bars. 

"I know that you know in your heart that I did not commit this crime," Mr. Whitley told Judge 
Little at his sentencing. "I am being railroaded. It is a nightmare. ... I am poor and black, but I 
am not crazy." 

The DNA debate

DNA testing came into widespread use in the 1990s, and Mr. Whitley petitioned to have the 
evidence in his case checked against his DNA. 

After a six-year fight, Judge Little granted DNA testing, but at that point, the Allegheny 
County police could find only two of the 41 hairs found in the stocking mask and elsewhere 
at the crime scene. Police officials said the rest of the evidence had been lost during a flood 
at its 

Wood Street headquarters in the mid-1990s. 

The testing of the two hairs was deemed inconclusive. 

Last year, county police found the missing hair samples and notified Mr. Whitley's attorney, 
Mr. Coffey, who used the 2002 post-conviction DNA law to win a ruling to test the hair. 

Prosecutors argued that the testimony of Mr. Wilson and Mr. Starr would have convicted Mr. 
Whitley without the hair evidence, but in the wake of the exoneration of Mr. Doswell, District 
Attorney Stephen A. Zappala Jr. decided not to contest the decision. 

Mr. Whitley's DNA is now scheduled for testing, but results are not expected for six months. 

After the hearing on his request for DNA tests in September, Mr. Whitley said he was "very 
happy" with the ruling. And he repeated what he has said since the day he was charged: "I'm 
an innocent man."

For the story as it appeared in the Pittsburgh Post-Gazette, click here.
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Hair to be testedÂ for DNA in 1988 Conviction

Â 

Thursday, September 22, 2005

By Bill Moushey, Pittsburgh Post-Gazette

The Allegheny County district attorney's office said yesterday it will not oppose DNA testing 
in a 1988 homicide case, signaling a change in policy that grew out of the recent exoneration 
of Homewood man on a wrongful rape conviction. 

District Attorney Stephen A. Zappala Jr. said he changed his approach to the use of DNA 
testing after his experience with the exoneration of Thomas Doswell last month -- a test his 
office initially fought to stop. 

He said it prompted him to take a new look at a 2003 state law authorizing DNA testing for 
those convicted of major crimes. 

It says a defendant has to persuade a judge that DNA testing will prove actual innocence. 
Zappala said he previously felt if a convict could not prove that DNA was the only element 
that caused a conviction, his office would oppose the testing, which can cost up to $1,000 
per specimen. 

After Doswell was released from 19 years in prison for a rape conviction when DNA testing 
proved his innocence, Zappala said he began to examine every such case personally with 
the new belief that if a judge rules the testing should be done, he will not fight it. 

"Let's see what we've got. If there is any possibility this guy didn't do it, let's check it," said 
Zappala. 

So when Common Pleas Judge Walter Little ordered DNA testing in the 1988 slaying of a 22-
year-old McDonald's restaurant manager, Zappala said that his office would not appeal the 
order. The ruling breathed new life in the case of Drew Whitley, who was sentenced to life in 
prison and who has been fighting for a decade for DNA testing to prove his innocence. 

After the hearing, Whitley, who has long claimed testing will prove he is not the man who 
waited outside a McDonald's near Kennywood Park to rob, then murder Noreen Malloy said 
he was "very happy." He called the case "a nightmare," and repeated what he has said since 
his imprisonment 17 years ago: "I'm an innocent man." 

The testing will be performed on 39 pieces of hair that were found at the crime scene. 

During the protracted legal battle in the Whitley case, two hair samples were destroyed and 
deemed scientifically inconclusive in determining if they were Whitley's. Then prosecutors 
claimed for a time that the rest of the DNA samples were lost in a downtown flood. 

After the hairs were found in 2004, Whitley argued they should be tested because during his 
1989 trial the district attorney's office offered testimony from experts -- who did not have the 
benefit of DNA testing -- who said the hair found in the mask worn by Malloy's assailant 
closely resembled Whitley's. 

"That was the strongest evidence in the case," said Scott Coffey, Whitley's appellate lawyer. 

Prosecutors also believe even if the hair does not match Whitley, a jury would convict him 
again because two independent witnesses implicated him in the crime. One of them 
repeatedly denied seeing Whitley at the murder scene, then changed his story. The other is 
a two-time convicted murderer who escaped a death sentence after testifying Whitley 
confessed to him in prison. Whitley claims he never met either of the witnesses. 

Yesterday, Coffey suggested the witness testimony was faulty and that a coat and hat worn 
by the assailant did not fit Whitley, causing the hair evidence to be extremely important. 

"If these hairs are found not to be his, I believe he will be proven innocent," Coffey said.

Â 

For the story as it appeared in the Pittsburgh Post-Gazette, click here.

Â 

Â 

Â 
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DNA in '88 killing doesn't match that of convicted 
man 

Â 

Tuesday, March 07, 2006

By Bill Moushey, Pittsburgh Post-Gazette

DNA testing has raised doubts about the conviction of Drew Whitley, who has served nearly 
18 years of a life sentence for the 1988 murder of restaurant manager Noreen Malloy at the 
McDonald's near Kennywood Park. 

Six hairs found in a stocking mask believed worn by the killer contain DNA that do not match 
Mr. Whitley's, according to a report received last week by Allegheny County District Attorney 
Stephen A. Zappala Jr. The report was provided over the weekend to Mr. Whitley's attorney, 
Scott Coffey. 

Mr. Whitley has professed his innocence but was convicted on the word of two witnesses 
and expert testimony that his hair was similar to strands found in the killer's clothing and 
mask. 

Mr. Zappala, who was not in office when Mr. Whitley was tried, agreed in September to have 
the hairs re-examined after a DNA test in an unrelated case exonerated an Allegheny 
County man who had spent nearly 20 years in prison for rape. 

It is up to the courts to decide whether to order a new trial for Mr. Whitley, set him free or 
make him serve out his life sentence. 

Mr. Zappala said yesterday said that he has asked his staff to review all aspects of the 
Whitley case, and he cautioned that it is more complicated than the rape case against 
Thomas Doswell, who was freed last August after DNA tests showed that he could not have 
committed the crime. 

"These were the key pieces of evidence against him; that's the reason he was convicted," 
Mr. Coffey said. "To me, it clearly means he didn't commit this homicide. I believe this does 
prove him innocent. ... At the trial, the hair was the most important evidence against him. 
The prosecution hammered that home." 

Mr. Doswell was the first person in Allegheny County to be released because of post-
conviction DNA testing. More than 160 have been released nationwide. 

Mr. Zappala has directed his staff to review the transcript of Mr. Whitley's trial in light of the 
new DNA evidence to see whether he probably would have been convicted anyway. 

"The fair thing to do is evaluate all of these things in the context of how they were presented 
in court and after," he said. The review should take about a week. 

Mr. Coffey said yesterday that if Mr. Zappala supports Mr. Whitley's release, he will file an 
appeal with Allegheny County Common Pleas Judge Walter Little, requesting that all 
charges be dropped or that his client get a new trial. 

Mr. Whitley has tried repeatedly to prove his innocence since he was sentenced to life in 
prison by Judge Little in 1989. 

"I know you know in your heart that I did not commit this crime. I am being railroaded," Mr. 
Whitley said at the time, as his loved ones and Ms. Malloy's family watched. 

When Mr. Whitley learned about DNA testing in the early 1990s, he began to petition to have 
tests done on 41 hair samples from what were believed to be the killer's nylon stocking 
mask, trench coat, gloves and hat, which had been left at the crime scene. 

Judge Little approved the tests in 1996, but Allegheny County police said all but two of the 
samples had been lost in a Downtown flood. Those two, they said, had been destroyed 
during failed efforts to extract DNA from them. 

It was not until 2004 that police came across the old evidence, which prompted Mr. Coffey to 
request DNA tests again. 

Mr. Zappala's office initially opposed the tests, arguing that even if Mr. Whitley's DNA did not 
match the hair samples, the testimony of two witnesses was enough to convict him. But last 
year, after Judge Little approved the tests for a second time, and after Mr. Doswell had been 
exonerated in the rape case, Mr. Zappala chose not to appeal and let the tests go forward. 

Mr. Zappala said yesterday that only six of the 39 remaining hairs from the crime scene 
could be tested because the specimens, now 18 years old, were in bad condition. 

One reason Mr. Zappala ordered a review of the entire case is that if the hair evidence no 
longer points to Mr. Whitley and no new witnesses emerge, a retrial would hinge on the 
testimony of Jerome Wilson and Gary Starr. 

Mr. Wilson was beginning his second night on the job unloading trucks at McDonald's when 
Ms. Malloy was killed as she and other employees were leaving the restaurant. According to 
a police report, an hour after the killing he said he had looked directly at the assailant from a 
distance of three feet but could not identify him. 

Twenty-six hours later, after repeated police interrogations, Mr. Wilson fingered Mr. Whitley 
but could not keep straight whether the killer wielded the gun in his right or left hand, 
whether his coat was long or short, whether his hat was straw or felt, or whether he was 
wearing gloves or not. 

Mr. Wilson's identification prompted police to charge Mr. Whitley, who claimed he was home 
alone the night of the murder. 

Six months later, Mr. Starr, a double-murderer then on death row, told police Mr. Whitley 
confessed to the murder at the State Correctional Institution Pittsburgh, which is now closed. 

Mr. Whitley has produced prison records showing that he was never confined near Mr. Starr. 

Mr. Starr testified that prosecutors offered him nothing in exchange for his testimony, but 
within a year of Mr. Whitley's trial, his death sentence was reduced to life in prison. 

Mr. Whitley has said he never met Mr. Wilson or Mr. Starr. 

Mr. Coffey said yesterday that he had mailed the latest DNA findings to Mr. Whitley, who is 
confined at the State Correctional Institution Greensburg, and was trying to contact him by 
telephone to tell him about the results. 

For the whole story as it appeared in the Pittsburgh Post-Gazette, click here.
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Drew Whitley's Attorney Files Appeal Based On 
New Evidence

March 8, 2006
By Bill Moushey, Post-Gazette Staff Writer

Claiming DNA tests prove Drew Whitley is innocent of the brutal 1988 slaying of a 
McDonaldâ€™s restaurant night manager near Kennywood Park, his lawyer today asked an 
Allegheny County judge to free him from 18 years of imprisonment or grant him a new trial.

In a 17-page motion filed with Common Pleas Judge Walter Little just three days after he 
learned a DNA test proved six hairs found in a stocking mask believed to be worn by the 
killer of Noreen Malloy did not match Mr. Whitley, attorney Scott Coffey said his client 
deserves relief because the new evidence would have changed outcome of his 1989 trial.

Mr. Coffey argued that while there were some questionable eyewitness accounts at trial, and 
testimony from a jail-house snitch who said Mr. Whitley confessed to him, an Assistant 
Allegheny County District Attorney argued repeatedly at trial that the hair evidence was what 
specifically tied Mr. Whitley to the crime. 

The assailant wore a trench coat, nylon stocking mask, a hat and gloves when he attacked 
Ms. Malloy, then shot her twice when she broke loose and tried to flee to her car.Â  The 
clothing and mask was found nearby.

â€œVirtually the entire case revolved around the hairs found in the stocking mask, and now 
it has finally been determined, after 18 years that (Mr. Whitley) has spent in a state prison, 
that the hairs do not belong to (him),â€• Mr. Coffey wrote of the case that ended with a 
second-degree murder conviction and life sentence for Mr. Whitley.

â€œThis proves him innocent,â€• he said in the appeal, suggesting the case should be 
dismissed and Mr. Whitley freed because under the circumstances another jury would have â
€œa practically impossible time proving (Mr. Whitley) guilty beyond a reasonable doubt.â€•

Mr. Coffey said under the circumstances, he will also ask Judge Little to put the matter on an 
expedited hearing track to resolve the appeal as soon as possible.

Allegheny County District Attorney Stephen A. Zappala, who was not in office when Mr. 
Whitley was tried, is reviewing the entire matter.

Earlier this week, he conceded the hair evidence was important to the case against Mr. 
Whitley, but said he is trying to determine whether evidence from two eyewitnesses and a 
few others who provided less specific testimony implicating Mr. Whitley in the killing is 
enough to convince him that justice was done.

Â 
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New Testing in Drew Whitley Case

March 22, 2006

New DNA testing of five hairs found inside a hat worn by the killer of a night manager of a 
McDonalds near Kennywood Park in 1988 is part of a review to determine whether a man 
who has served 18 years for the crime should be released, re-tried or left to serve his life 
sentence.

The new tests were disclosed yesterday during a status conference in the appeal by Drew 
Whitley, 50, formerly of West Mifflin, who was convicted of second degree murder in the 
grisly slaying of 23-year-old Noreen Malloy and sentenced to life in prison while steadfastly 
maintaining his innocence.

A spokesman for District Attorney Stephen A. Zappala said the new tests are part of the 
prosecutionâ€™s on-going review of the case that began earlier this month when six other 
hairs found in a nylon mask worn by Ms. Malloyâ€™s killer did not match Mr. Whitleyâ€™s 
DNA.

During a status conference yesterday before Allegheny County Common Pleas Judge 
Anthony Mariani, who recently took over the case from Judge Walter Little, prosecutors said 
the second DNA tests should be completed before a hearing on Mr. Whitleyâ€™s post-
conviction appeal May 1, 2006.Â  After the latest tests, 11 of the 39 hairs found on clothing 
presumably worn by the killer will have been examined.

Aside from the new DNA evidence, Mr. Zappalaâ€™s staff is reviewing testimony from 
witnesses who implicated Mr. Whitley in the killing.Â  Among them are a convicted double-
murderer who said Mr. Whitley confessed in prison to the crime and a two-day employee of 
McDonalds whose statements were riddled with inconsistencies.

Â 
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Drew Whitley to be free

Eighteen years after Drew Whitley was imprisoned for life in the 1988 
murder of a McDonaldâ€™s night manager, prosecutors are poised to ask 
a judge to free the former West Mifflin man after a second round of DNA 
tests indicated he was not responsible for the killing.

Yesterday, Â Allegheny County District Attorney Stephen A. Zappala Jr. 
asked a judge to vacate Mr. Whitleyâ€™s 2nd Degree murder conviction 
and grant him a new trial.Â  

But in an interview, Mr. Zappala said he will ask that judge to dismiss 
charges at a hearing Monday because new test results of hairs found in the 
nylon mask worn by the man who shot Noreen Malloy after a botched early-
morning robbery show they did not belong to Mr. Whitley.

Â â€œWe have results back todayâ€¦ and itâ€™s not Whitley,â€•Â  Mr. 
Zappala said. â€œThat raises a couple of possibilities, but the strongest is 
that thereâ€™s reasonable doubt as to Whitleyâ€™s responsibility for the 
death of Ms. Malloy,â€• he said.Â  He said Ms. Malloyâ€™s family was told 
about the action yesterday.

It was the second set of DNA tests on evidence from the case that excluded 
Mr. Whitley from the crime, and the second time that post-conviction DNA 
tests have cleared someone in Allegheny County. 

Mr. Whitley was convicted in 1989 on physical evidence and the word of two 
controversial witnesses who said he was the killer. Yesterday, Mr. Zappala 
called the case â€œanother example of how science has contradicted the 
testimony of witnesses.â€•Â  He said he has not received reports on three 
additional hairs from the mask, but has been assured from a State College 
testing firm that the results will also exclude Mr. Whitley.

Scott Coffey, Mr. Whitleyâ€™s post-trial lawyer, said the two had a 20-
minute telephone conversation yesterday afternoon from the State 
Correctional Institution at Greensburg.Â  He said another inmate told Mr. 
Whitley about a radio report prior to his phone call, but he knew few details. 

â€œHeâ€™s flying high.Â  Heâ€™s overwhelmed and in shock,â€• 
Â said Mr. Coffey about the first DNA exoneration he has been part of. 

Mr. Coffey said Mr. Whitley was packing his belongings to be transported to 
the Allegheny County Jail today(WEDNESDAY) to await the 1:30 p.m. 
Monday hearing before Allegheny County Common Pleas Judge Anthony 
Mariani, who is expected to grant the prosecutorâ€™s motion for Mr. 
Whitleyâ€™s release.

Â 

Mr. Coffey was equally stunned by the turnaround. Just last week Mr. 
Zappalaâ€™s office filed a motion suggesting the prosecutor would oppose 
his request for a new trial based on the first round of DNA tests that 
excluded Mr. Whitley earlier this year. 

For years, prosecutors had fought Mr. Whitleyâ€™s efforts to conduct DNA 
tests on more than 40 hairs that had been found in clothing worn by the 
man who beat and shot Ms. Malloy to death as she walked out of the 
McDonaldâ€™s restaurant near Kennywood Park when her shift ended 
around 3 a.m. 

Last summer, after DNA testing exonerated convicted rapist Thomas 
Doswell of Homewood, Mr. Zappala said he would reconsider his 
interpretation of a 2003 state law that authorizes DNA tests for people 
convicted of major crimes. 

The law says a defendant must persuade a judge DNA testing could prove 
actual innocence. Zappala said he previously felt that if a convict could not 
show that DNA testing would prove conclusive, his office would oppose it. 
Tests can cost up to $1,000 per specimen.

Mr. Zappala initially was reticent in agreeing to allow the evidence to be 
tested because two witnesses implicated the former West Mifflin man with a 
robbery record in the grisly killing.Â  

Â 

Jerome Wilson, who was sitting outside the restaurant during the murder,Â  
initially told police he could not identify anyone, butÂ  eventually identified 
Mr. Whitley from voice and facial features he noticed through a nylon mask 
and hat, even thoughÂ  Mr. Whitley says he never met the man.Â  The 
other was Gary Starr, a twice convicted murderer on death row who testified 
Mr. Whitley confessed the killing to him while both were in prison.Â  After 
his testimony, prosecutors did not fight an appeal that reduced his sentence 
to life in prison.

Â 

In September, Common Pleas Judge Walter Little, who recently turned the 
case over to Judge Mariani because of ill health, breathed new life into Mr. 
Whitleyâ€™s appeals when he ordered DNA testing of the hairs found at 
the crime scene. After the hearing, Mr. Whitley told reporters what he has 
been saying all along: â€œIâ€™m an innocent man.â€•

Post-Gazette staff writer Bill Moushey directs the Innocence Institute of 
Point Park University, a partnership with the Post-Gazette where students 
learn investigative reporting by researching and writing about allegations of 
wrongful convictions. The institute has investigated the Malloy-Whitley case 
for five years. Mr. Moushey can be reached at bmoushey@pointpark.edu or 
412-765-3164.

Â 

Â 

 

   
  

 
Innocence Institute
201 Wood Street
Pittsburgh, PA 15222
(412) 765-3164

www.pointpark.edu 

 

  

  

Copyright © 2004 Point Park University

http://www.pointpark.edu/default.aspx?id=220312/26/2007 3:14:54 AM

http://www.pointpark.edu/default.aspx?id=902
http://www.pointpark.edu/default.aspx?id=1213
http://www.pointpark.edu/default.aspx?id=3177
http://www.pointpark.edu/default.aspx?id=1511
http://www.pointpark.edu/default.aspx?id=2503
http://www.pointpark.edu/default.aspx?id=1617
http://www.pointpark.edu/default.aspx?id=1224
http://www.pointpark.edu/default.aspx?id=1222
http://www.pointpark.edu/default.aspx?id=1221
http://www.pointpark.edu/default.aspx?id=1220
http://www.pointpark.edu/default.aspx?id=1223
http://www.pointpark.edu/default.aspx?id=1275
http://www.pointpark.edu/default.aspx?id=1684
http://www.pointpark.edu/default.aspx?id=1961
http://www.pointpark.edu/default.aspx?id=2106
http://www.pointpark.edu/default.aspx?id=2160
http://www.pointpark.edu/default.aspx?id=1397
http://www.pointpark.edu/default.aspx?id=1215
http://www.pointpark.edu/default.aspx?id=1216
http://www.pointpark.edu/default.aspx?id=1217
http://www.pointpark.edu/default.aspx?id=1214
http://www.pointpark.edu/default.aspx?id=1218
http://www.pointpark.edu/default.aspx?id=3204
http://www.pointpark.edu/
http://www.pointpark.edu/


Innocence Institute - Free At Last

 
Innocence Institute Home

Our Investigations

Junk Science

False Eyewitness ID

False Confessions

Inside PA Prisons

David Munchinski

Ernest Simmons

Steven Slutzker

Hosea Davis

Terrell Johnson

James Faller

Thomas Doswell

Paul Ford

Drew Whitley

Hair Tested in Whitley Case

DNA Evidence Excludes Whitley

Appeal Filed

New Testing In Drew Whitley Case

Drew Whitley To Be Free

Free At Last

Whitley Freed May 1, 2006

Whitley Finds the Cost of 
Freedom
Whitley Sues Allegheny County

John Dolenc

Crystal Weimer

Source Materials

Request Assistance

Support Us

Resources

Study Investigative Journalism

Weblog

Video

   
 Free At Last  
 

 
 

Free at last

Monday, May 01, 2006

Pittsburgh Post-Gazette

DNA exonerations are becoming oft-repeated refrains in the halls of justice. Freedom 
sounds like a sweet lullaby.

Eighteen lonely years of Drew Whitley's life have been wrongly taken -- squandered in 
prison. Not once, but twice evidence from DNA testing has shown Mr. Whitley, 50, didn't kill 
Noreen Malloy, the night manager at a fast-food restaurant near Kennywood Park in 1988. 
DNA in hairs found in a stocking mask worn by Ms. Malloy's killer don't match Mr. Whitley.

Last week, Allegheny County Common Pleas Judge Anthony Mariani vacated his second-
degree murder conviction and granted a new trial. District Attorney Stephen A. Zappala Jr. 
plans to seek to have the charge dismissed today, making Mr. Whitley a free man.

Mr. Whitley always maintained his innocence and petitioned for six years to have DNA 
samples in the case tested. The testing of samples -- once thought lost in a flood and then 
found in 2004 -- have now saved him from a life in prison. It's chilling to know that flood 
waters could have washed away the chance he had for freedom.

We celebrate his pending release and a justice system increasingly willing to review its own 
miscarriages in the name of truth. DNA evidence has exonerated more than 174 wrongfully 
convicted people nationwide, according to the Innocence Project in New York. Last year in 
Allegheny County, Thomas Doswell, who had been convicted of a 1986 rape, was proven 
innocent via DNA evidence and set free after spending 19 years in prison.

Under the direction of Post-Gazette staff writer Bill Moushey, the Innocence Institute of Point 
Park University -- which teaches students investigative reporting by researching allegations 
of wrongful convictions -- has studied Mr. Whitley's case for five years and been instrumental 
in his anticipated exoneration.

"Justice delayed is justice denied," said 19th century British Prime Minister William 
Gladstone. What price can one place on the loss of freedom? No amount of money can ever 
adequately compensate Mr. Whitley for the more than 6,500 days spent in jail, the 18 years 
of living lost, but that doesn't mean a civilized and compassionate society shouldn't try.

Twenty-two states offer compensation to wrongly imprisoned people. Pennsylvania isn't one 
of them, but such legislation has been proposed in both chambers of the General Assembly. 
Life and career counseling also should be afforded to people whose lives have been so 
horrifically derailed.

The wrongly imprisoned deserve more than a heartfelt "We're sorry" and "Good luck!" when 
they walk out of a dank, dark prison into the light of freedom. 
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Whitley Freed After 18 Years

Â 

Â 

Â 

Â 

Â 

Â 

Â 

Â 

Â 

Â 

by Bill Moushey

Â 

Taking in freedom after 18 years of incarceration for a murder he didnâ€™t do, Drew 
Whitley gazed longingly towards his mother Hattie, thanked her for not only helping him 
fight his personal war for exoneration but for consoling him in his darkest hours.

â€œI got a little weary at times, and I would call mom, she was always there, keeping me 
focused throughout this nightmare,â€• he said just moments after a judge dismissed 
charges that he killed Noreen Malloy, 22, a McDonaldâ€™s restaurant night manager near 
Kennywood Park in 1988 after DNA tests proved he was not the killer.

â€œMom, you stood by me through thick and thin, we went through this war together, and 
we won,â€• said Mr. Whitley, as he embraced the teary-eyed woman.Â Â  

â€œIt donâ€™t get no better than this,â€• was all Mrs. Whitley could say as they walked 
out of the courtroom of Allegheny County Common Pleas Judge Anthony Mariani, then 
strolled on the sun-splashed day to the county jail to complete paperwork on his trek to 
freedom.

Mr. Whitley, now 50, has spent nearly two decades and hundreds of courtroom hours trying 
to overturn his conviction in the brutal slaying of Ms. Malloy, who was shot twice and left to 
die in the restaurant parking lot during a botched robbery attempt.

At yesterdayâ€™s emotional hearing, it took Judge Anthony Mariani only five minutes to 
set him free after the Allegheny County District Attorneys office requested a dismissal of all 
charges against Mr. Whitley due to extreme reasonable doubt of his guilt.

With the judge listening, Mr. Whitley thanked his mother and Scott Coffey, his lawyer, then 
singled out the work of students at the Innocence Institute of Point Park University, which 
investigated his claims of innocence for five years.Â  â€œBill Moushey, you are my hero, 
thank you,â€• he said about the investigative journalism program where students probe into 
and write about claims of wrongful convictions.Â  

During his imprisonment, Mr. Whitley â€“ who has steadfastly maintained his innocence -- 
said he felt as if someone put him into â€œa room with a million doors and there is only 
one door that you can open, and they blindfold you and over the years you got to keep on 
trying to find those doors when youâ€™re blindfoldedâ€¦its crazy,â€• he said.

His son, Marcus Whitley, now 31, said, "He's been gone since I was 14; this is like 
Christmas."Â  Asked what he was going to do with his father, the younger Mr. Whitley 
smiled and said:Â  â€œChill, just chill.â€•

Another interested attendee was Thomas Doswell, who was exonerated after serving 
almost 19 years in prison on a rape conviction through DNA testing last August.Â  The two 
became friends in prison and helped each other on their cases.

â€œI believed in his situation.Â  Iâ€™m thankful to live to see this day that another man 
has been found innocent,â€• Mr. Doswell said.

No members of Noreen Malloy's family attended the hearing, and none have commented 
on the case since Allegheny County District Attorney Stephen A. Zappala Jr. announced 
last week that DNA tests showed that hairs found in the nylon mask worn by the man who 
shot Ms. Malloy did not belong to Mr. Whitley.

It was the second set of DNA tests on physical evidence from the case that indicated Mr. 
Whitley did not commit the crime, and along with the case involving Mr. Doswell was the 
second time that post-conviction DNA tests have cleared someone in Allegheny County.

Mr. Whitley was convicted in 1989 on physical evidence and the word of two controversial 
witnesses. Mr. Zappala last week called the case "another example of how science has 
contradicted the testimony of witnesses."Â  Other than to say the case is now â€œopen 
and active,â€• a spokesman for Mr. Zappala had no comment yesterday. 

Mr. Coffey said it was difficult to get to the truth because evidence was lost for years and it 
was mired in procedural delays.
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Exonerated by DNA Evidence, But Set Free With 
Nothing 

May 12, 2006
By Bill Moushey

Drew Whitley never before met the young 
woman who approached him outside his 
motherâ€™s Braddock apartment 
yesterday, gently shook his hand and 
muttered: â€œGod bless you.â€•

Just days after Mr. Whitley emerged from 
18-years in prison because DNA tests 

proved he was not the man who brutally murdered a McDonaldâ€™s restaurant manager in 
1988, an examiner scrutinizing his driverâ€™s license application thanked him for his 
strength.

At a shopping center over the weekend, the intense media coverage of Mr. Whitleyâ€™s 
flight to freedom produced a deluge of well-wishers.

â€œPeople I donâ€™t know walked up to me and told me they are sorry for what 
happened, and to thank me for standing so strong,â€• he said. â€œThey told me my fight 
gives people hope,â€• he said.

So has gone the first week of freedom for a man who went to prison for life armed only with 
a defiant claim of innocence and the will to prove it. Â Â When a judge set him free, it not 
only made Mr. Whitley the second man to be exonerated via DNA evidence in Allegheny 
County since last August, but cast him as a hero to the disenfranchised. 

Then there are the things he is amazed by in a Rip Van Winkle sort of way â€“ like 
computers and cellular phones.

â€œItâ€™s crazy,â€• a phrase he finds himself repeating often as he talked about the 
proliferation of cell phones since he was locked down.Â Â  â€œKids and everyone have 
them,â€• he laughed, pointing out he has one too, even if it is borrowed.Â  He also looks 
forward to learning personal computers, which did not exist when he was imprisoned.

There was much he missed, â€œthe whole nine yards of life,â€• as he called it. Â He was 
not there for the funerals of his brother Thomas and three uncles.Â  He lost the chance to be 
with his son, who was 14-years-old when Mr. Whitley went away and is now the 31-year-old 
father of four.

He says he was able to maintain the fight because he was â€œborn with a good spirit,â€• 
and due to the support of his mother on the outside, and several of his friends inside.

One of them was Tommy Doswell, who was incarcerated in various prisons with Mr. Whitley, 
before his release last August as the first Allegheny County exoneree from DNA evidence.Â  
Mr. Whitley says he has talked with Mr. Doswell daily since his release.

â€œMe and Tommy, we were just fortunate that we had some DNA evidence to test.Â  
Believe me, thereâ€™s a lot of people I know are innocent who are still locked up,â€• he 
said.

Mr. Whitley said yesterday he is â€œstill pinching himselfâ€• about the series of events that 
led to his release.Â  

The path to exoneration began months ago when a judge ordered DNA testing of hairs 
found on clothing presumed to be worn by the killer of Noreen Malloy, then a 22-year-old 
night manager at the McDonaldâ€™s restaurant near Kennywood, who was shot twice 
during an aborted robbery early on a summer morning in July 1988. After a second set of 
tests excluded Mr. Whitley, Allegheny County District Attorney Stephen A. Zappala Jr. 
dropped the case.

â€œItâ€™s crazy,â€• repeating his favorite phrase about the phone call he received from 
his lawyer, Scott Coffey, at the State Correctional Institution at Greensburg, telling him he 
was coming home.

The advice he got from his prison friends:Â  â€œThey told me to watch out for the women,â
€• he said, laughing.Â  

He has spent his first week of freedom with his family, renewing acquaintances.Â  â€œI am 
thankful that God didnâ€™t come and take my mother before I was set free.Â  If that would 
have happened, that would have broken my heart for real,â€• he said.

There are the banal realities, especially since Mr. Whitley walked out of prison with less than 
$100 from working in the prison laundry ($30 a month) and not a stitch of clothing.

â€œI just want to work, I cannot be idle any longer,â€• he said of the immediate goals.

Mr. Coffey is considering lawsuits over the wrongful conviction, but any possible award 
would not come until after years of litigation.

While 21 states and the federal government have compensation bills to provide cash 
payments to victims of wrongful convictions, a bill sponsored by State Rep. Michael P. 
McGeehan (D-Phila.), has languished in the Pennsylvania legislature without a hearing since 
last May.

State Sen. Jim Ferlo (D-Highland Park), introduced a similar bill in October 2005 that he 
hopes will be moved to the Senate floor soon.

â€œItâ€™s crazy,â€• Mr. Whitley repeated.Â  â€œI keep saying that because it is,â€• he 
added.

Mr. Whitley also reached out to the family of Ms. Malloy, Â whose murder is now is listed as 
unsolved and under active investigation by the Allegheny County Police Department.

â€œI got my closure, I got out, but they got to go over it again.Â  That has to be double for 
hard for them, especially for the mother, I know it is. They are in my prayers,â€• he said.

For five years, Post-Gazette Staff Writer Bill Moushey, director of the Innocence Institute of 
Point Park University, an investigative reporting program where students investigate and 
write about allegations of wrongful convictions, worked on the Whitley-Malloy case.Â  
Â Â Mr. Moushey can be reached at Bmoushey@pointpark.edu or 412-765-3164. 

Click here for the Pittsburgh Post-Gazette version.

Elizabeth Perry contributed reporting for this article.
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Whitley Sues for MaliciousÂ ProsecutionÂ 

Exonerated Man Wants Damages for 18 Years in 
PrisonÂ Â Â 

By Bill Moushey

The Innocence Institute of Point Park University

A man exonerated last year by DNA evidence after serving 18 years in prison for a heinous 
1987 killing has filed a malicious prosecution suit in federal court against Allegheny County 
and six of its homicide detectives and accuses a former lawyer of professional negligence.

In an 18-page complaint filed Wednesday in the U.S. District Court for the Western District of 
Pennsylvania, Drew Whitley, 52, of Braddock, claims the officers repeatedly violated his civil 
rights by pressing murder charges against him after failing to fully investigate leads and 
compiling little evidence to substantiate them.Â  

He also claims the failure of an appeals lawyer to secure DNA testing was negligent and 
prolonged his incarceration.

â€œWe must hold accountable those responsible for the violation of his civil rights, the 
malicious prosecution by which those rights were violated, and the flawed legal counsel that 
allowed it all to happen.Â  Indeed, only by such accountability will others in a position to 
make the same mistakes take heed that our system does not tolerate such travesties,â€• 
said Lawrence H. Fisher of the Pittsburgh law firm of Cohen and Willwerth.

Named in the suit was then Allegheny County detectives Thomas M. Fitzgerald, Robert 
Lazarro, Herb Foote, Lee Torbin, John Markle, Robert Payne and Sanford Middleman, one 
of Mr. Whitleyâ€™s appeal lawyers.Â  Neither Mr. Middleman nor Allegheny County District 
Attorney Stephen A. Zappala commented on it.

Mr. Whitley was freed last May after DNA tests proved he was not the person who murdered 
Noreen Malloy, then 22, during a botched early morning robbery outside the McDonaldâ
€™s Restaurant near Kennywood Park.Â  While two witnesses also implicated Mr. Whitley 
at trial, after it was proven Mr. Whitleyâ€™s DNA was not present, Mr. Zappala decided not 
to re-try the case because their veracity has been questioned.

Mr. Whitley was accused of wearing a nylon stocking mask, hat, trench coat and gloves to 
accost Ms. Malloy as she left the closed restaurant for the day on Aug. 17, 1988, shooting 
her to death when she did not immediately turn over cash proceeds from restaurant sales.

In the lawsuit, Mr. Whitleyâ€™s lawyer contends police pressed the case against his client 
even though â€œthere were no grounds â€“ let alone one iota of physical evidence â€“ 
supporting the charges.â€•

Specifically, it claims Mr. Whitley was wronged because: 

●     Â Despite his pleas after his arrest within hours of the killing of Ms. Malloy where he was 
supposed to have fired a weapon with his bare hands, no gunshot residue tests were 
administered and no polygraph test was done.

●     Â The police failed to test for genetic material under Mr. Whitleyâ€™s fingernails, even 
though evidence showed the murder victim was scratched during a fight before she was 
killed, fingerprints found at the scene did not match Mr. Whitley and were never 
adequately compared to other suspects in the crime and proper testing of other evidence 
was not done;

●     Â Exculpatory evidence like a hat that was worn by the assailant, footprints at the scene, 
saliva found on cigarette butts and a mask that did not match Mr. Whitley was ignored, 
and 

●     That police pressured two witnesses â€“ one a convicted killer, the other who repeatedly 
changed his story â€“ into identifying Mr. Whitley in exchange for breaks, even though 
their testimony was challenged. 

The suit claims Mr. Middleman, who represented Mr. Whitley during one of his appeals, 
breached his professional duties because he failed to regularly communicate with Mr. 
Whitley during his representation of him, failed to identify the need for mitrocondrial DNA 
testing of Â hair roots found inside the mask that three years later led to Mr. Whitleyâ€™s 
exoneration and did not communicate the fact that he no longer represented Mr. Whitley to 
him.

Since his exoneration, Mr. Whitley said he has had no luck finding work, but is still reveling 
in his freedom.

Post-Gazette Staff Writer Bill Moushey is also director of the Innocence Institute of Point 
Park University, an entity where journalism students learn investigative reporting by probing 
into allegations of wrongful convictions.Â  The Innocence Institute investigated and wrote 
about Mr. Whitleyâ€™s case.Â  Mr. Moushey can be reached at Bmoushey@pointpark.edu 
and 412-765-3164. 
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DNA Evidence: Convicts find DNA tests to be tough 
sell to judges
FIRST OF A SERIES

Sunday, December 18, 2005

By Bill Moushey, Pittsburgh Post-Gazette

Noreen Malloy, 22, was a night 
manager at the McDonald's 
restaurant near Kennywood 
Park when she was murdered 
during an early-morning robbery 
in August 1988. Drew Whitley 
was convicted of the crime and 
says that DNA tests of hair 
found at the scene would 
exonerate him.
Click photo for larger image.

DNA EVIDENCE has freed more 
than 160 Americans facing death or 
long prison sentences for crimes 
committed before DNA testing was 
available. Yet it remains difficult in 
Pennsylvania for convicted felons to 
get the DNA tests they believe would 
prove their innocence.

The Pittsburgh Post-Gazette begins a 
three-part series today that examines 
this issue, focusing on two murder 
cases from Allegheny County.

 PART TWO: The state Supreme 
Court is considering the case of John 
Dolenc. Its ruling promises to clarify 
when post-conviction DNA tests must 
be ordered.

 PART THREE: The state collects 
DNA samples from every convicted 
felon and checks them against 
evidence from unsolved crimes. But it 
rarely uses the samples to check 
against evidence from the crimes for 
which the felons were convicted.

 EDITORIAL Cost of justice / Greater 
use of DNA testing would settle cases

From the time he was implicated in the 1988 murder of Noreen Malloy 
at a McDonald's restaurant near Kennywood Park, Drew Whitley has 
professed his innocence. Now, he says, modern-day DNA analysis of 
hair found at the scene would prove it. 

John Dolenc claims he didn't kill his estranged wife near her Mt. 
Lebanon apartment in 1975. DNA tests of blood splatters found near 
her body could exonerate him, too, he says.

The Allegheny County district attorney's office recently agreed to DNA 
tests in Mr. Whitley's case after a protracted legal battle, but it 
continues to fight Mr. Dolenc's request, which is now before the 
Pennsylvania Supreme Court.

These two cases are among 15 filed in Allegheny County under a 2002 
law aimed at making it easier for people sentenced to life in prison or 
death to test their DNA against physical evidence, using techniques not 
available when their cases were tried. The law says all they have to do 
is to show a judge that DNA tests could prove their "actual innocence."

But even though the law has produced one celebrated exoneration in 
Allegheny County and DNA tests have freed more than 160 wrongly 
convicted people across the country, these two cases show how difficult 
it remains for inmates to persuade prosecutors and judges to conduct 
DNA tests on past crimes in Pennsylvania. The difficulty hinges on 
whether a DNA test definitely "would" or just "could" prove innocence.

An investigation by the Pittsburgh Post-Gazette and the Innocence 
Institute of Point Park University found that forensic evidence was 
critical in the trials of both Mr. Whitley and Mr. Dolenc and that flaws 
in both trials raised additional questions about their convictions.

Two schools of thought

Thomas Doswell, of Homewood, was released in August after spending 
nearly 19 years in prison on a rape conviction. His case was crystal 
clear.

Semen had been collected from the victim, but DNA tests were not 
available when the crime was committed. After years of appeals, Mr. 
Doswell's DNA was tested against the semen. They didn't match, so he 
was freed.

The 2002 law mandates that judges authorize DNA testing of past 
crimes in cases such as Mr. Doswell's, where tests obviously would be 
definitive. But what if a DNA test simply might prove definitive, or 
might raise only considerable doubt about a guilty verdict?

The state Supreme Court has been deliberating these questions in the 
Dolenc case since June.

One school of thought says DNA tests should be conducted even when 
there is a small chance they could prove innocence. The other school 
says that to avoid rearguing countless cases, tests should be ordered 
only when it's almost certain they would prove definitive.

"If there's a chance that it could prove someone innocent, why would the commonwealth contest it?" asks 
Pittsburgh lawyer Scott Coffey, who represents Mr. Whitley, Mr. Dolenc and another man who lost an appeal 
seeking post-conviction DNA testing.

From his perspective, prosecutors contest post-conviction DNA tests for many reasons, including the cost, up 
to $1,000 per sample.

From the perspective of the Allegheny County district attorney, the Doswell exoneration called for a more 
open mind in supporting some requests for post-conviction DNA testing, but not all. The distinction is clear in 
its different treatment of the Whitley and Dolenc cases.

In the case of Mr. Whitley, the district attorney eventually approved DNA testing of hairs found in the killer's 
face mask and hat, which probably would prove whether Mr. Whitley committed the killing.

Mr. Dolenc wants to test 79 blood spatters, but even if his blood does not appear among them, it wouldn't 
"prove actual innocence," first assistant district attorney Christopher Connors said.

Mr. Dolenc argued that there was the possibility that someone else's blood, besides that of his estranged wife, 
would show up, which would strongly suggest another killer.

Judges have been divided on the Dolenc case, as well.

Allegheny County Common Pleas Judge Donald Machen approved DNA testing, saying the jury might have 
decided differently if it had known exactly whose blood was found at the scene.

But Pennsylvania Superior Court reversed his order, agreeing with the district attorney that simply lacking 
evidence of Mr. Dolenc's presence would not prove his "actual innocence."

The case is now in the hands of the state Supreme Court.

In the meantime, Sen. Stewart Greenleaf, R-Montgomery, the main sponsor of the post-conviction DNA law, 
plans hearings early next year to see if amendments are needed. His goal, he said, is to make sure that every 
eligible prisoner can get access to DNA testing.

The murder of Noreen Malloy

The events that left a bright 22-year-old woman dead and Drew Whitley's life forever changed began on a 
summer night in 1988 when Noreen Malloy and her late-night staff at the McDonald's restaurant near 
Kennywood Park finished cleaning up at 2:45 a.m.

Ms. Malloy sent one employee to the parking lot to make sure it was safe for the others to leave. Jerome 
Wilson, who had worked at the restaurant for two days, was waiting outside the back door to start his 3 a.m. 
shift.

As the employees emerged from the building, a tall, black man wearing a beige trench coat, a dark nylon 
stocking mask and a felt hat darted from a stairwell holding a gun and shouting, "Don't move!"

He grabbed Ms. Malloy by the neck, demanding the "money bag."

"I don't have a bag," the frightened woman cried. The gunman fired into the air, causing the others to flee.

She pushed herself away and tried to get into her car. The gunman shot her in the back, grabbed her purse and 
fled through the vast Kennywood parking lot, leaving Ms. Malloy dead.

In the parking lot, police found the hat, the coat and the mask, all loaded with fragments of hair. They also 
found two .25-caliber shell casings, a tennis shoe footprint and two Newport cigarette butts.

None of the witnesses could identify the killer.

A suspect is identified

Police eventually found a witness in Mr. Wilson, the new employee, who had said an hour after Ms. Malloy's 
killing that he had looked directly at the assailant from a distance of 3 feet but did not know who he was.

Twenty-six hours later, after repeated interrogations, Mr. Wilson named Drew Whitley as the killer, according 
to a police report. He said he recognized Mr. Whitley, who lived near him, from his long face, his voice and his 
pigeon-toed stride.

Mr. Whitley was known as a con artist, but few around his home in Monview Heights in West Mifflin 
considered him dangerous. He said he had never met Mr. Wilson.

The day of Ms. Malloy's killing, Mr. Whitley was scheduled to appear for a preliminary hearing on a charge of 
theft by deception. He said he dropped his son off at his mother's house that night and returned alone to his 
apartment.

Mr. Whitley was jailed the next day on a technical parole violation for not reporting the theft charge within 72 
hours. He has been locked up since.

Mr. Wilson's story contradicted so much evidence collected in the aftermath of the Malloy killing that police 
did not immediately file charges against Mr. Whitley, but they compared hair and fingerprints collected at the 
scene with those of Mr. Whitley. Nothing matched. DNA testing was not available at the time.

Six months later, Gary Starr, a double-murderer on death row, said Mr. Whitley had confessed to the Malloy 
killing in a conversation at the State Correctional Institution Pittsburgh.

Mr. Whitley said he had never met Mr. Starr, and penitentiary records show that Mr. Starr was isolated on 
death row and would not have had access to Mr. Whitley at the prison.

Within a year of Mr. Whitley's trial, Mr. Starr's death sentence was reduced to life in prison, although he had 
claimed prosecutors promised him nothing in return for his testimony. Mr. Starr has not responded to letters 
seeking comment on the Whitley case.

On the witness stand, Mr. Wilson was the only person at the scene of the crime to identify Mr. Whitley as Ms. 
Malloy's killer.

But he was unable to keep straight whether the assailant held the gun in his right or left hand, whether his 
trench coat was long or short or whether he was wearing gloves. At one point, Mr. Wilson said the killer wore 
a straw hat, not a felt hat, and he mischaracterized its size.

Mr. Wilson could not say where Mr. Whitley lived in relation to him, or when he had last seen or spoken with 
him.

One piece of evidence which damaged Mr. Whitley's case was a speck of blood found on one of his tennis 
shoes which was of the same type as Ms. Malloy's. Mr. Whitley said the blood came from a cut his son had 
suffered the previous day, and it has never been tested further.

Trial and error

Dorothy Menges, then a criminalist with the Allegheny County Crime Lab, testified that hairs from the crime 
scene had "many, many overlapping characteristics" to those of Mr. Whitley, but under questioning from Judge 
Walter Little, she backed off:

"You can't say hair came from Whitley?" the judge asked.

"No," replied the crime lab manager. She also acknowledged that saliva from two Newport Light butts found at 
the scene did not match Mr. Whitley's, nor did saliva taken from the killer's stocking mask.

During closing arguments, Assistant District Attorney Nicholas Radoycis pointed to the hairs in the mask and 
hat as strong evidence of Mr. Whitley's guilt. Mr. Whitley's attorney told the jury that the hair evidence was 
obviously inconclusive and that no physical evidence linked Mr. Whitley to the crime.

Mr. Whitley was convicted of second-degree murder, which spared him the death sentence but condemned him 
to life behind bars.

"I know that you know in your heart that I did not commit this crime," Mr. Whitley told Judge Little at his 
sentencing. "I am being railroaded. It is a nightmare. ... I am poor and black, but I am not crazy."

The DNA debate

DNA testing came into widespread use in the 1990s, and Mr. Whitley petitioned to have the evidence in his 
case checked against his DNA.

After a six-year fight, Judge Little granted DNA testing, but at that point, the Allegheny County police could 
find only two of the 41 hairs found in the stocking mask and elsewhere at the crime scene. Police officials said 
the rest of the evidence had been lost during a flood at its Wood Street headquarters in the mid-1990s.

The testing of the two hairs was deemed inconclusive.

Last year, county police found the missing hair samples and notified Mr. Whitley's attorney, Mr. Coffey, who 
used the 2002 post-conviction DNA law to win a ruling to test the hair.

Prosecutors argued that the testimony of Mr. Wilson and Mr. Starr would have convicted Mr. Whitley without 
the hair evidence, but in the wake of the exoneration of Mr. Doswell, District Attorney Stephen A. Zappala Jr. 
decided not to contest the decision.

Mr. Whitley's DNA is now scheduled for testing, but results are not expected for six months.

After the hearing on his request for DNA tests in September, Mr. Whitley said he was "very happy" with the 
ruling. And he repeated what he has said since the day he was charged: "I'm an innocent man."

First published on December 18, 2005 at 12:00 am

Pittsburgh Post-Gazette staff writer Bill Moushey also is director of the Innocence Institute of Point Park University, which examines allegations of 
wrongful convictions while helping student journalists learn investigative reporting. He can be reached at bmoushey@pointpark.edu or 412-765-
3164. Staff writer Mark Roth and Robert Amen, a former student at Point Park, contributed to this report. 

Correction/Clarification: (Published 12/24/05) -- Sen. Stewart Greenleaf is a Republican from Montgomery County. His party was incorrectly 
identified. Also, Patricia Dolenc was killed in 1975. An incorrect year was given.
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